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INTRODUCTION 
The Queensland Court of Appeal recently heard a case that raised the defence of volenti non fit injuria. By 
a majority of 2:1 the court held in Leyden v Caboolture Shire Council [2007] QCA 134 (20 April 2007) that 
the defence of volenti was established and defeated the action in negligence for damages for personal 
injury. 
 The facts of the case were quite simple. The plaintiff was 15 years old when he was injured at Bluebell 
Park, which was controlled and managed by the Caboolture Shire Council (the defendant). The park had a 
BMX track – built and maintained by the defendant.  
 At trial it was held that although the defendant owed a duty of care to entrants, a duty was not owed to 
the plaintiff. The judge found that the plaintiff was different to other entrants who used facilities provided 
by a council in a public park. The plaintiff was not relying upon the defendant to provide a BMX track with 
jumps that were reasonably safe as the evidence was that the track was regularly altered by third parties and 
the plaintiff knew that. Therefore it was reasoned that the plaintiff was relying upon the ability of the third 
parties who modified the jump and his own ability to use it, not the ability of the defendant to provide a 
reasonably safe track (at [10]).  
 The trial judge also held that if a duty was owed, the defence of volenti applied so as to defeat the 
claim for damages. This was based upon the evidence that the plaintiff knew of the modification of the 
jump by third parties and knew of the risk. It was held that the plaintiff “had the appropriate subjective 
appreciation of the risk” (at [11]). 
COURT OF APPEAL DECISON 
The Court of Appeal disagreed with the trial judge’s finding of no duty – all three members of the court 
finding that, as a public authority with the control and management of the park, the defendant owed a duty 
of care.1 Following the High Court decision of Mulligan v Coffs Harbour City Council (2005) 223 CLR 
486, this duty was owed to all entrants as a class and not to each member of the class as an individual. In 
that decision McHugh J stated (at [18]): “In so far as a public authority owes a duty of care to an individual 
entrant, it is correlative with the duty of the class and is not measured by reference to the personal 
characteristics of the individual member.” 
 Therefore in the case before the Queensland Court of Appeal, the duty owed to the plaintiff was the 
same as that owed to the class of potential users of the BMX track (at [17] per Jerrard JA). 
 Jerrard JA found that the duty had been breached by the defendant – by failing to properly examine the 
BMX track and failing to recognise that a significant modification had been made (at [21]). His Honour 
also found that the defence of volenti had not been established, noting (at [27]): 
 
A youthful willingness to undertake risk to impress others by displaying skill is less than the voluntary assumption of 
the risk of injury by a person comprehending the consequences, which will relieve a Council from the consequences of 
a breach of duty. 
 Instead of being volens to the risk, Jerrard JA held that the plaintiff had been contributorily negligent 
and his culpability was equal to the defendant’s (at [29]).  
 However, his Honour was in the minority, with MacKenzie and Helman JJ holding that although a 
duty of care was owed and had been breached, the defence of volenti applied. MacKenzie J acknowledged 
the youth of the plaintiff at the time of the incident, a factor that appeared to influence Jerrard JA, but 
preferred to rely upon the trial judge’s assessment of the plaintiff’s understanding of the risk as explained in 
evidence by the plaintiff. It was noted (at [40]) that the “learned trial judge took into account the 
[plaintiff’s] age and considerable experience in riding BMX bikes and formed a judgment that although he 
was not an adult, he was sufficiently able to assess the risks for himself”. Helman J agreed with MacKenzie 
J, finding that the plaintiff was fully aware of the risks and voluntarily incurred them (at [42]). 
                                                          
1 See Vairy v Wyong Shire Council (2005) 223 CLR 422. 
CONCLUSION 
Unfortunately, the incident that gave rise to the claim in Leyden v Caboolture Shire Council occurred prior 
to the commencement of the Civil Liability Act 2003 (Qld) which contains ss 13 and 19 dealing with 
obvious risks in dangerous recreational activities. The provisions in the Act generally relating to obvious 
risk were enacted to assist in establishing the defence of volenti by imposing a presumption that a plaintiff 
is aware of an obvious risk. Section 19 was recommended as it was found: 
 
that there is widespread and strong community support for the idea that people who voluntarily participate in certain 
recreational activities can reasonably be expected, as against the provider of the recreational service, to take personal 
responsibility for, and to bear risks of, the activity that would, in the circumstances, be obvious to the reasonable person 
in the participant's position.2 
 If the facts of Leyden v Caboolture Shire Council were considered under the Civil Liability Act 2003 
(Qld), applying s 19 would supposedly lead to the same conclusion as the majority of the Court of Appeal. 
Section 19 states: 
 
(1) A person is not liable in negligence for harm suffered by another person as a result of the materialisation of an 
obvious risk of a dangerous recreational activity engaged in by the person suffering harm. 
(2) This section applies whether or not the person suffering harm was aware of the risk. 
 “Obvious risk” is defined in s 13 as “a risk that, in the circumstances, would have been obvious to a 
reasonable person in the position of that person.” The risk of being injured from the modified jump on the 
BMX track was known by the plaintiff from the evidence he gave at trial. It was the materialisation of that 
risk that caused the injury and therefore the defendant would not be liable in negligence. 
 
                                                          
2 Australia, Ipp Panel, Review of the Law of Negligence – Final Report (2002) at [4.13]. 
